OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GiRALD C, MANN
& TOUNEY GEMERAL

Honorable C. S. McClellan, Chairman
Fish and Game Committee

House of Representatives

Austin, Texas

Dear 3ir: Opinion Xo. ¢
Res

-toeortu to regulate
fishing and hun{ing on the \Denlwon Dam area, with

dndated by the waters
at*'ies that are im-

s ths channel of

on,. Texas., It shall

alko & any\other portica of that srea of
lany : . t may hereafter be acquired
by ti ,ates Governmsnt for the opera-

on the HRed River beginning

"The &bdve mentioned dsm is rapidly reach-
ing a stage in its construction wheredy lmpound=-
ed waters have begun to accumulate. A consider-
able part of the volume of vaters to be accumulat-
ed behind the dam vill have been impounded by

the area during the sunmer months. This dam

¥ill inundate & conasiderable portion of land in
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the 3tate of Texas as vell as the 3tate of Okla-
homa.

"It has been previcusly held by a decree of
the 3upreme Court of the United States that the
boundary betveen Oklahoma and Texas is the south
bank of Red River,

*In this connsoticn in our conaideration
of the above mentioned bill, we will thank you
if you will ansver the folloving question:

"1¥ill the south bank of the lake on the
Texas side constitute the boundary line betwsen
Texas and Oklahoma or ¥ill the preseant south
bank of Red River previously established befores
the formation of this lake still remain the
true boundary line of Texas??

The Question presented, in our opinicn, was ansver~
ed by the United 3tates Supreme Court in the case of 3Jtate of
Oklahoma v. State of Texas, 260 U, 8. 606, 67 L. E4. %28, §3
3up. Ct. 221, V¥ithout reviewing the history of the litiga-
tion in the case of Oklahoma v, Texas, or the multitude of
Questions raised, it is sufficient to state that the location
of the boundary between the two states along Red River vwas a
paramount issue. In discussing the Queation the court said:

. - "Our conclusion is that the cut bank along
the southerly side of the sand bed gonstitutes
the south bank of the river and that the boundary
is on and aleng that bank at the mean level of
the vater vhen it vashes the bank without over-
flowing 1t. :

"The boundary as it vas in 1821, when the
treaty becane effective, is the doundary of today,
subject to the right spplication of the doctrines
of erosion and acoretion and of avulsion to any
intervening changes. Of those doctrines this
Court recently said:
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"tIt is settled beyond the possidility of
Qispute that vhelre running streams sre the bound~
aries betveen 3tates, the szae rule spplies &s
between private proprietors, namely, that when
the bed and channel ars changed by the natural
and gradual procesaes known as erosion and aocore-
tion, the boundary follovs the varying sourse of
the stream; while 1f the stream from any causse,
natural or artificial, suddenly leaves its old
bed and forms a nav one, by the process known
as an avulsion, the resulting change of ohannel
vorks no shange of boundary, which remains in
the middle of the 014 channel.' Arkansas ¥.
838e, 2%6 U, 8. 158. 17}-'

In a subsequent decree in the same case rendered
Mareh 12, 1923, found in 261 U. 3. 3%0, A3 3up. Ct. 376, 67
L. B4, 687, it was said:

"This cause having besn heard and submit-
ted upon gertain questions, and the Court having
considered the saze and aanounced its conslusions
%n ;n ggégion delivered January 15, 1923 (260

» [ ] [

"It is ordered, adjudged, and decreed:

"l1. The boundary betvean the States of
Oklahoma and Texas, where it follovs the oourse
of the Red River from the 100 th meridian of
vost longituds of the eaatsrn doundary of the
State of Oklahoms, 1is part of the international
boundary established by the treaty of 1819 be-~
tveen the United States and 3pain, and is on and
along the south bank of that river ap the same
existed in 1821, when the treaty became effec-
tive, save as hersinafter stated.

"2. VWhere intervening s in that bank
have ocourred through the natural and gradual
grooc-sos known as erosion and scoretiocn the

oundary has folloved the change; but vhere the
stream has left its former chanral and zmade for
itself a nev one through adjacent upland by the
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process knovn &s avulsion the boundary has not
folloved the shange, but has remained on and along
vhat :fa the south bank before the change oo~
curred.

*3. Where, since 1821, the river has cut a
secondary or additional channel through aoent
upland on the south side in such a way that land
theretofore on that side has dedotwme an island,
the boundary is along that part of ths south
hank as theretofore exist whioh by the change
becans the northerly bank the island; and
vhare by aceretion or srosion thers have been
subseguent changes in that bank the doundary
has changed with then,

‘ *§. The rules stated in the last two a-
graphs will be equally applicadble to such (7 }
as may ossur in the future.”

Applying the rules as laid doun by the United 3tates
3upreme Court in the case of Oklahoma v. Texas, supra, it is
clear that unless the shange in the river bank ocsurs through
the natural and gradual processes knova &8s erosion and acoree
tion that the boundary bdetvween the two atates shall remain
as it vas in 1821. The construction of Denison Dam and the
subseQuent impounding of the wvaters above the dam vould not
cause & "natural and gradual® change in the bank, but on the
contrary the transition would ocour by reascn of an unnatural
and artificial barrier placed in the streeam thro the in-
genuity of mankind. Under the rule as thus established, any
change in the bank of Red River which 1s not gradual and
natural vill not vork & change in the boundary betveen the
tvo states along said river.

You are therefore advised that ths boundary betveen
Texas and Oklahoma slong Red River will remain the same after
the erection of the Denison Dem &s it was before, subject

only to the applieation of the doctrines of erosion and ac-
cretion as above explained.

APEROVEDAPR 9, 1943 Yours very truly
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